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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1, 60-250  and  60-741 

Obligations  of  Contractors  and 
Subcontractors;  Affirmative  Action 
Obligations  of  Contractors  and 
Subcontractors  for  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era  arKi 
Handicapped  Workers 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Department  of 
Labor. 

ACTION:  Proposed  Rule. 


summary:  These  proposed  amendments 
to  Department  of  Labor  regulations 
implementing  sections  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
and  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974 
will  conform  these  regulations  to  the 
employment  section  of  the  Department 
of  Labor  regulations  implementing 
section  504  of  the  Rehabilitation  Act 
published  on  October  7. 1960  (45  FR 
66706].  It  also  deletes  reporting 
requirements  which  are  not  necessary 
for  proper  performance  under  section 
402,  and  it  incorporates  recent  statutory 
changes  in  the  definitions  of  disabled 
and  Vietnam  era  veterans. 

DATES:  Comments  are  invited  from  other 
Federal  agencies  and  the  public.  They 
must  be  received  on  or  before  March  2, 
1981. 

addresses:  Comments  should  be  sent 
to  Director,  Division  of  Program  Policy, 
Office  of  Federal  Contract  Compliance 
Programs,  200  Constitution  Avenue, 

NW.,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  Cisco,  Acting  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  telephone  (202)  523-9426. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  503  of  the  Rehabilitation  Act 
of  1973,  as  amended  (hereinafter  the 
Act),  requires  government  contractors 


and  subcontractors  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  handicapped 
individuals.  Regulations  implementing 
section  503  were  published  in  the 
Federal  Register  on  June  11, 1974  (39  FR 
20566)  and  amended  on  April  19, 1976 
(41  FR  16148).  Section  504  of  the  Act 
prohibits  discrimination  against 
qualified  handicapped  individuals  in 
any  program  or  activity  receiving 
Federal  financial  assistance.  On  April 
28, 1976,  the  President  issued  Executive 
Order  11914,  which,  in  section  1, 
delegated  to  the  Department  of  Health, 
Education  and  Welfare  (HEW) 
responsibility  for  coordinating  agency 
implementation  of  section  504  so  that 
consistent  policies,  practices  and 
procedures  are  adopted  among  all  the 
Federal  departments  with  respect  to 
enforcement  of  section  504.  (l^ecutive 
Order  11914  has  been  superseded  by 
Executive  Order  12250  which  among 
other  things,  transferred  HEW’s  lead 
agency  role  on  section  504  to  the 
Department  of  Justice.) 

Section  402  of  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act 
of  1974  requires  government  contractors 
and  subcontractors  to  take  affirmative 
action  to  employ  and  advance  in 
employment  disabled  and  Vietnam  era 
veterans.  Regulations  implementing 
Section  402  were  published  in  the 
Federal  Register  on  June  25, 1976  (41  FR 
26386). 

Those  regulations  were  written  to 
parallel  the  preexisting  regulations 
issued  pursuant  to  Section  503.  Both 
regulations  are  presently  identical, 
except  where  differences  are  necessary 
because  of  the  nature  of  the  protected 
class  or  differences  in  the  statutes,  to 
assure  that  covered  contractors  are 
bound  to  consistent  requirements  in 
both  programs.  Therefore,  in  an  effort  to 
retain  consistency  and  avoid  confusion 
and  conflict,  it  is  proposed  to  amend 
both  regulations  simultaneously. 

Published  as  Part  IV  of  this  Federal 
Register  are  final  regulations  which 
consolidate  and  amend  other  provisions 
in  the  503  and  402  regulations  and 
generally  renumber  ^e  various  sections 
of  Parts  60-250  and  60-741.  Therefore 
references  in  this  proposal  are  to  the 
sections  as  renumbered  in  the  final  rule 
published  today.  Furthermore,  because 
the  purpose  of  the  consolidation  is  to 


integrate  the  regulations  of  the  various 
laws  OFCCP  enforces  to  the  extent 
clarity  permits,  the  definition  changes 
proposed  herein  will  appear  in  41  CFR 
Part  60-1,  when  they  are  finally  codified. 

Section  2  of  Executive  Order  11914 
required  each  Federal  agency  to  issue 
rules,  regulations  and  directives  to 
implement  section  504  consistent  with 
the  standards  and  procedures  to  be 
established  by  the  Secretary  of  HEW. 
The  rules,  regulations  and  orders  which 
HEW  issued  to  implement  section  504 
could  not  be  inconsistent  with  or 
duplicative  of  policies  adopted  by  other 
Federal  agencies  relating  to  the 
handicapped,  including  those  adopted  in 
accordance  with  section  503. 

HEW  issued  two  sets  of  regulations 
under  section  504.  45  CFR  Part  85  sets 
forth  the  guidelines  for  Federal  agency 
regulations,  and  45  CFR  Part  84  sets 
forth  HEW’s  requirements  with  respect 
to  its  own  programs  of  Federal  financial 
assistance.  The  latter  regulations  are 
broader  and  more  detailed  than  the 
guidelines  for  other  Federal  agencies. 

In  drafting  its  own  regulations  to 
implement  section  504,  which  were 
proposed  on  January  4, 1980  (45  FR 
1392),  and  published  in  final  form  on 
October  7, 1980,  the  Department  of 
Labor  generally  followed  HEW’s 
guidelines  and  also  incorporated 
substantial  portions  of  HEW’s 
regulations  for  its  own  programs  when 
they  were  relevant  to  Department  of  . 
Labor  programs.  However,  there  was 
some  variance  from  the  HEW  guidelines 
and  regulations  based  on  the 
experiences  of  the  handicapped 
community,  employers  and  ^e  public. 
Some  parts  of  the  existing  section  503 
and  402  regulations  were  incorporated 
in  the  504  regulations,  such  as  the 
requirement  to  review  job  qualifications 
and  demonstrate  that  they  are  job 
related  and  consistent  with  business 
necessity.  In  the  area  of  preemployment 
medical  examinations,  the  Department 
of  Labor  section  504  regulations 
developed  an  approach  which 
accomplishes  the  same  objective  as  the 
HEW  regulations  while  allowing  more 
flexibility  in  the  timing  of  the 
examination.  That  approach  is  adopted 
in  these  proposed  amendments.  The 
more  detailed  HEW  definitions  of 
handicapped  individual  and  reasonable 
accommodation  were  included  in  the 
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504  regulations  and  are  proposed  to  be 
adopted  here. 

*  One  area  in  which  the  DOL 
regulations  under  section  504  departed 
from  those  under  section  503  is  the 
requirement  in  section  504  that  every 
recipient  must  have  an  internal  review 
procedure  for  handling  complaints,  and 
that  complainants  must  utilize  that 
procedure  before  filing  with  the 
Department  of  Labor.  Published  as  Part 
VI  of  this  Federal  Register  is  a  hnal  rule 
amending  the  existing  internal  review 
procedures  (41  CFR  60-741.25(b))  to 
permit  a  complainant  to  veto  a  referral 
of  his  or  her  complaint  to  the 
contractor’s  internal  review  procedure. 
This  proposal  does  not  affect  that 
amendment.  This  distinction  between 
the  programs  will  not  impose 
inconsistent  requirements  on 
contractors  who  are  also  covered  under 
section  504,  since  compliance  with  the 
section  504  procedures  by  contractors 
would  not  constitute  a  violation  of 
section  503. 

With  these  proposed  amendments  to 
the  section  503  regulations,  the 
Department  of  Labor  503  and  504 
regulations  will  not  be  inconsistent  so 
that  an  employer  which  is  both  a 
govenunent  contractor  and  a  recipient 
of  Federal  financial  assistance  from  the 
Labor  Department  would  not  be  subject 
to  conflicting  requirements  with  regards 
to  employment. 

The  504  regulations  at  29  CFR  32.2(b), 
(45  FR  66709,  Oct.  7, 1980),  provide  that 
government  contractors  who  are  also 
recipients  and  who  are  in  compliaiKie 
with  section  503  shall  be  deemed  in 
compliance  with  the  employment 
provisions  of  section  504.  The  converse 
is  not  necessarily  true,  however.  Section 
504  prohibits  discrimination  against 
handicapped  individuals,  whereas 
section  503  goes  beyond  passive  non¬ 
discrimination  by  mandating  affirmative 
action  to  employ  and  advance  in 
employment  qualified  handicapped 
individuals.  Non-discrimination  is  just 
one  element  of  an  affirmative  action 
effort. 

In  addition  to  amendments  proposed 
to  ensure  uniformity  in  the  handicapped 
and  veterans  enforcement  programs,  this 
proposal  also  deletes  the  existing 
obligation  in  the  section  402  regulations 
for  contractors  to  file  quarterly  reports 
of  veterans  hired  with  the  appropriate 
local  office  of  the  state  employment 
service.  Accordingly,  Federal 
contractors  no  longer  need  to  submit  or 
retain  copies  of  these  quarterly  reports. 

However,  elimination  of  this  reporting 
requirement  does  not  affect  the 
requirement  that  covered  Federal 
contractors  list  suitable  employment 


openings  with  an  appropriate  local 
office  of  the  state  employment  service. 

Summary  of  Proposed  Regulations 

There  are  several  proposed 
amendments  to  the  definitions  section. 
The  definitions  of  “disabled  veteran” 
and  “veteran  of  the  Vietnam  era”  are 
being  revised  pursuant  to  recent 
statutory  amendments  extending 
coverage  to  greater  numbers  of  disabled 
and  Vietnam  era  veterans.  The  proposal 
also  amends  the  definition  of 
“handicapped  individual”  to  conform  to 
the  definition  under  section  504. 

This  proposed  amendment  would 
modify  the  definitions  of  “qualified 
handicapped  individual”  and  “qualified 
disabled  veteran”  to  add  the  phrase 
“essential  functions  of  the  job”.  This 
would  clarify  the  duty  to  make 
reasonable  accommodations  for 
handicapped  individuals  and  disabled 
veterans  qualified  to  perform  the 
primary  objectives  of  a  job,  but  not  all  of 
its  peripheral  duties.  Although  it  is  not 
intended  to  require  employers  to 
conduct  a  formal  job  analysis  for  each 
job,  addition  of  this  phrase  obligates 
employers  to  give  careful  consideration 
to  reassignment  of  specific  duties  which 
a  handicapped  person  or  disabled 
veteran  cannot  perform  and  making 
other  appropriate  accommodations  with 
respect  to  job  functions  which  cannot 
reasonably  be  reassigned. 

In  applying  the  definition  of  qualified 
handicapped  individual,  contractors 
should  be  aware  that  the  standards  used 
to  determine  whether  an  individual  is 
capable  of  safely  and  adequately 
performing  the  job  shall  be  applied 
equally  to  all  applicants  and  employees. 

A  definition  of  "reasonable 
accommodation”  has  also  been  added. 

The  proposal  would  also  amend  the 
affirmative  action  contract  clauses  at  41 
CFR  60-741.3(a)  and  41  CFR  60-250.3  by 
delineating  in  greater  detail  the  types  of 
employment  activities  covered  under  the 
regulations. 

The  proposed  amendment  would  also 
conform  41  CFR  60-741. 5(c)  (3)  and  41 
CFR  60-250.5(c)  (3),  which  deal  with  pre- 
employment  medical  examinations,  to 
the  Department’s  504  regulations.  They 
would  restrict  pre-employment  inquiries 
into  the  medical  status  of  an  applicant 
to  that  information  which  is  necessary 
to  determine  whether  the  applicant  is 
capable  of  performing  the  requirements 
of  the  job  or  jobs  for  which  the 
individual  is  applying.  Where  a  number 
of  jobs  requiring  different  skills  are 
available,  information  could  be  obtained 
under  this  proposal  for  proper  job 
placement.  However,  contractors  may 
no  longer  inquire  on  application  forms 
into  information  which  is  neither  job- 


related  nor  designed  spedfically  for 
affirmative  action  purposes.  Altfiough 
pre-employment  medical  examinations 
may  continue  to  be  given  if  all 
applicants  for  the  job  are  subject  to 
them,  the  proposal  would  require  that  a 
medical  examination  follow  a 
conditional  decision  to  hire  or  be  the 
last  factor  considered  in  the 
employment  process. 

The  proposal  also  defines  the  role  of 
the  examining  physician,  which  is  to 
make  an  assessment  of  the  employee's 
or  applicant’s  functional  abilities  and 
limitations  (e.g.  no  lifting  over  30 
pounds;  25  per  cent  reduction  in 
peripheral  vision)  rather  than  to 
determine  whether  or  not  he  or  she 
should  be  hired  or  placed.  The  physician 
may  advise  and  assist  the  placement 
officers,  but  actual  decisions  on 
suitability  for  jobs  must  be  made  by 
persons  capable  of  evaluating  physical 
or  mental  demands  of  particular  jobs 
and  matching  applicants  with 
appropriate  jobs  based  upon  those 
assessments.  Because  the  pre¬ 
employment  medical  examination  is  a 
point  in  the  screening  process  that  is 
particularly  susceptible  to 
discrimination  against  the  handicapped, 
the  Department  of  Labor  will  scrutinize 
the  practices  of  employers  utilizing  pre- 
employment  medic^  examinations.  In 
particular,  the  practices  of  employers 
which  have  not  traditionally  used  such 
exams  but  institute  them  for  the  first 
time  now  will  be  closely  examined  to 
ensure  that  the  requirements  of  these 
regulations  are  being  carefully  followed. 

It  is  important  to  note  that  the  purpose 
of  conducting  a  medical  examination 
under  this  proposal  must  be  to 
determine  an  individual’s  current 
physical  or  mental  ability,  not  to 
speculate  about  the  long  term  possibility 
that  the  condition  will  progress  or  lead 
to  inability  to  work.  Thus,  although  an 
employer  can  consider  disqualifying  a 
person  because  his  handicap  creates  a 
substantial  risk  of  imminent  injury, 
disqualification  based  on  speculation 
about  the  risk  of  injury  or  speculation 
about  inability  to  work  at  some 
imprecise  time  in  the  future  is  not 
permissible. 

Although  these  amendments  add  no 
reporting  requirements,  and  delete 
certain  existing  reporting  requirements 
for  veterans,  they  extend  to  three  years 
the  retention  period  for  records 
regarding  internal  complaints.  This 
consistent  with  the  equivalent  provision 
in  the  section  504  regulations,  and  will 
provide  more  adequate  information  to 
investigators  regarding  contractors’ 
compliance  practices. 

An  appendix  is  added  to  the 
regulations  which  gives  examples  of 
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several  types  of  accommodation.  This 
list  is  not  all-inclusive,  because 
accommodations  arise  in  response  to 
specific  needs  of  particular  employees 
or  applicants,  and  cannot  always  be 
anticipated  in  advance.  The  entire 
purpose  of  accommodation  involves 
matching  individual  needs  with 
particular  jobs  at  the  point  when  they 
are  needed.  This  appendix  has  a  section 
not  found  in  the  appendix  to  the  section 
504  regulations  dealing  with 
architectiu'al  access.  This  section  is 
added  in  these  regulations  because  the 
nature  of  the  503  and  402  program 
differs  from  504  in  that  they  serve  only 
employees  and  applicants  of 
contractors,  not  program  access  for 
beneficiaries.  Thus  in  section  503  and 
402  architectural  access  is  an  element  of 
the  duty  to  provide  reasonable 
accommodations  rather  than  an 
independent  obligation.  We  find  this 
distinction  necessary  because,  unlike 
section  504,  503  and  402  do  not  serve  the 
general  public.  Therefore,  they  are 
designed  to  meet  the  specific  needs  of 
individuals  at  the  time  those  needs 
arise.  Since  potential  applicants  or 
employees  cannot  be  anticipated  in 
advance,  it  would  not  be  appropriate 
under  section  503  and  402  to  require 
costly  renovations  which  might  never  be 
utilized.  Therefore  contractors  must  only 
renovate  for  access  when  an  individual 
applies  and  is  found  qualified  who 
needs  architectural  alterations. 

However,  since  employment  offices  and 
,  the  employement  process  do  serve  the 
general  public,  tliey  must  be  made 
accessible  even  in  the  absence  of 
present  handicapped  employees  or 
applicants.  New  construction  and 
renovations  and  moditications  of 
buildings  must  also  meet  appropriate  « 
desgin  standards  fot  access  at  the  time 
of  construction  or  alteration. 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  (43  FR  12661)  or  under  the 
Department’s  guidelines  implementing 
Executive  Order  12044  published  at  44 
FR  5570  on  January  26, 1979. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Parts  60-1,  60-250 
and  60-741  of  Chapter  60  of  Title  41, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  December  1980. 

Ray  Marshall, 

Secretary. 


PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  The  deHnitions  of  "Disabled 
veteran",  "Handicapped  individual", 
“Qualified  disabled  veteran”  “Qualified 
handicapped  individual"  and  "Veteran 
of  the  Vietnam  era"  at  §  60-1.3  are 
revised  and  a  new  deHnition  of 
“Reasonable  accommodation”  is  added 
to  read  as  follows: 

§60-1.3  Definitions. 
***** 

"Disabled  veteran"  nteans  (a)  a 
veteran  who  is  entitled  to  compensation 
under  laws  administered  by  the 
Veterans’  Administration,  or  (b)  a 
person  who  was  discharged  or  released 
from  active  duty  because  of  a  service- 
connected  disability. 
***** 

“Handicapped  individual” 

(a)  “Handicapped  individual”  means 
any  person  who: 

(1)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities;  or 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment 

(b)  As  used  in  the  preceding 
paragraph  of  this  section,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
means 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin  and 
endocrine; 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(2)  “substantially  limits”  means  the 
degree  that  the  impairment  affects  an 
individual’s  employability.  A 
handicapped  individual  who  is  likely  to 
experience  difficulty  in  securing, 
retaining,  or  advancing  in  employment 
would  be  considered  substantially 
limited. 

(3)  "Major  life  activities"  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  working,  and  receiving 
education  or  vocational  training. 


(4)  "Has  a  record  of  such  an 
impairment”  means  that  the  individual 
has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activity. 

(5)  "Is  regarded  as  having  such  an 
impairment”  means  that  the  individual 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  a  contractor  as  constituting 
such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(hi)  Has  none  of  the  impairments 
defined  in  paragraph  (b)(1)  of  this 
section  but  is  treated  by  a  contractor  as 
having  an  impairment. 
***** 

"Qualified  disabled  veteran"  means  a 
disabled  veteran  as  defined  in  §60-1.3 
who  is  capable  of  performing  the 
essential  functions  of  the  job  or  jobs  for 
which  he  or  she  is  being  considered  with 
reasonable  accommodation  to  his  or  her 
disability. 

"Qualified  handicapped  individual" 
means  a  handicapped  individual  as 
defined  in  §  60-1.3  who  is  capable  of 
performing  the  essential  functions  of  the 
job  or  jobs  for  which  he  or  she  is  being 
considered  with  reasonable 
accommodation  to  his  or  her  handicap. 

“Reasonable  accommodation”  means 
the  changes  and  modifications  which 
can  be  made  in  the  structure  of  a  job  or 
in  the  manner  in  which  a  job  is 
performed  unless  it  would  impose  an 
undue  hardship  on  the  conduct  of  the 
contractor’s  business.  Reasonable 
accommodation  may  include; 

(a)  Making  the  facilities  used  by 
handicapped  employees,  including 
common  areas  used  by  all  employees 
such  as  hallways,  restrooms,  cafeterias 
and  lounges,  readily  accessible  to  and 
usable  by  handicapped  workers  and 

(b)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions. 
***** 

"Veteran  of  the  Vietnam  era”  means  a 
person  who  (a)  served  on  active  duty  for 
a  period  of  more  than  180  days,  any  part 
of  which  occurred  between  August  5, 
1964  and  May  7, 1975,  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 
(b)  was  discharged  or  released  from 
active  duty  for  a  service-connected 
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disability  if  any  part  of  such  active  duty 
was  performed  between  August  5, 1964 
and  May  7, 1975.  However,  no  veteran 
may  be  considered  to  be  a  veteran  of  the 
Vietnam  era  under  this  paragraph  after 
December  3l,  1991. 

(Sec.  503,  Pub.  L.  93-112,  87  Stat.  393  (20 
U.S.C.  793),  as  amended  by  sec.  Ill,  Pub.  L. 
93-518,  88  Stat.  1619  (29  U.S.C.  706)  and  sec. 
112,  Pub.  L  95-602,  92  Stat.  2984  (29  U.S.C. 

790)  and  Executive  Order  11758.  Sec.  503(a), 
Pub.  L.  92-540,  86  Stat.  1097  (38  U.S.  2012),  as 
amended  by  sec.  402,  Pub.  L  93-508,  88  Stat. 
1593  (38  U.S.C.  2012)  and  sec.  508  and  509, 

Pub.  L.  96-466,  94  Stat  2171  (38  U.S.C  2012)) 

PART  60-250— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

2.  The  authority  citation  for  41  CFR 
Part  60-250  is  revised  to  read  as  follows: 

Authority:  Sec.  503(a),  Pub.  L.  92-540,  86 
Stat.  1097  (38  U.S.C.  2012),  as  amended  by 
sec.  508  and  509,  Pub.  L.  96-466,  94  Stat.  2171 
(38  U.S.C.  2012). 

3.  Section  60-250.1  is  revised  to  read 
as  follows: 

§  60-250.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  compliance  with 
section  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974, 
which  requires  government  contractors 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era.  The  regulations  in  this  part 
apply  to  ail  government  contracts, 
including  Federal  deposit  or  share 
insurance,  for  the  furnishing  of  supplies 
and  services  or  for  the  use  of  personal 
property  (including  construction)  in  the 
amount  of  $10,000  or  more.  Contractors 
in  compliance  with  this  part  which  are 
also  recipients  of  Federal  financial 
assistance  from  the  Department  of  Labor 
will  be  deemed  in  compliance  with  the 
employment  provisions  of  the 
Department  of  Labor  504  regulations 
(see  29  CFR  32.2(b)). 

4.  Section  60-250.3  is  revised  to  read 
as  follows: 

§  60-250.3  Affirmative  action  clause. 

Each  agency  and  each  contractor  shall 
include  the  following  affirmative  action 
clause  in  each  of  its  covered 
Government  contracts  (and 
modifications,  renewals,  or  extensions 
thereof  if  not  included  in  the  original 
contract): 

Affirmative  Action  for  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 


employment  because  he  or  she  is  a  disabled 
veteran  or  veteran  of  the  Vietnam  era  in 
regard  to  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era  without  discrimination  based 
upon  their  disability  or  veterans  status  in  all 
employment  practices  such  as  the  following: 

(1)  Recruitment,  advertising  and  the 
processing  of  applications  for  employment; 

(2)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation; 

(4)  )ob  assignments,  job  classifications, 
organizational  structures,  position 
descriptions,  lines  of  prgression,  and 
seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or  any 
other  leave; 

(6)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  contractor; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,. and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

(8)  Employer-sponsored  activities  including 
social  or  recreational  programs;  and 

(9)  Any  other  term,  condition,  or  privilege 
of  employment. 

(b)  The  contractor  agrees  that  all  suitable 
employment  openings  of  the  contractor  whidi 
exist  at  the  time  of  the  execution  of  this 
contract  and  those  which  occur  during  the 
performance  (rf  this  contract,  induding  those 
not  generated  by  this  contract  emd  including 
those  occuring  at  an  estalishment  of  the 
contractor  other  than  the  one  wherein  the 
contract  is  being  performed,  but  exducfing 
those  of  independently  operated  corporate 
affiliates,  shall  be  listed  at  an  appropriate 
local  ofiice  of  the  state  employment  service 
system  wherein  the  opening  occurs. 

(c)  Listings  of  employment  openings  with 
the  employment  service  system  pursuant  to 
this  clause  shall  be  made  at  least 
conciurently  with  the  use  of  any  other 
recruiting  source  or  effort  and  shall  involve 
the  normal  obligations  which  attach  to  the 
placing  of  a  bona  fide  job  order,  induding  the 
acceptance  of  referrals  of  veterans  and  non¬ 
veterans.  This  listing  of  employment  openings 
does  not  require  the  hiring  of  any  particular 
job  applicant  or  hiring  from  any  particular 
group  of  job  applicants,  and  nothing  herein  is 
intended  to  relieve  the  contractor  from  any 
requirements  in  Executive  Orders  or 
regulations  regarding  nondiscrimination  in 
employment. 

(d)  Documentation,  including  personnel 
records  respecting  job  openings,  recruitment 
and  placement  shall  be  made  available, 

(e)  Whenever  the  contractor  becomes 
contractually  bound  to  the  listing  provision  of 
this  clause,  it  shall  advise  the  employment 
service  system  in  each  state  where  it  has 
establishments  of  the  name  and  location  of 
each  hiring  location  in  the  state.  As  long  as 
the  contractor  is  contractually  bound  to  these 


provisions  and  has  so  advised  the  state 
system,  there  is  no  need  to  advise  the  state 
system  of  subsequent  contracts.  The 
contractor  may  advise  the  state  system  when 
it  is  no  longer  bound  by  this  contract  clause. 

(f)  This  clause  does  not  apply  to  the  listing 
of  employment  openings  which  occur  and  are 
filled  outside  of  the  50  states,  the  District  of 
Columbia,  Puerto  Rico,  Guam  and  the  Virgin 
Islands. 

(g)  The  provisions  of  paragraphs  (b),  (c), 

(d),  and  (e)  of  this  clause  do  not  apply  to 
openings  which  the  contractor  proposes  to  fill 
from  within  its  own  organization  or  to  fill 
pursuant  to  a  customary  and  traditional 
employ er-imion  hiring  arrangement.  This 
exclusion  does  not  apply  to  a  particular 
opening  once  an  employer  decides  to 
consider  applicants  outside  of  its  own 
organization  or  employer-union  arrangement 
for  that  opening. 

(h)  As  used  in  this  clause:  (1)  “All  suitable 
employment  openings”  includes,  but  is  not 
limited  to,  openings  which  occur  in  the 
following  job  categories:  Production  and  non¬ 
production;  plant  and  office;  laborers  and 
mechanics;  supervisory  and  nonsupervisory; 
technical;  and  executive,  administrative,  and 
professional  openings  as  are  compensated  on 
a  salary  basis  of  less  than  $25,000  per  year. 
This  term  includes  full-time  employment, 
temporary  employment  of  more  than  3  days’ 
duration,  and  part-time  employment.  It  does 
not  include  openings  which  the  contractor 
proposes  to  fill  ft’om  within  its  own 
organization  or  to  fill  pursuant  to  a 
customary  and  traditional  employer-onion 
hiring  arrangement  nor  openings  in  an 
educational  institution  which  are  restricted  to 
students  of  that  institution.  Under  the  most 
compelling  circumstances  an  employment 
opening  may  not  be  suitable  for  listing, 
including  such  situatkms  where  the  needs  of 
the  Government  cannot  reasonably  be 
otherwise  supplied,  where  listing  would  be 
contrary  to  national  seourity,  or  where  the 
requirement  of  listing  would  otherwise  not  be 
in  the  best  interest  of  the  Government. 

(2)  “Appropriate  office  of  the  state 
employment  service  system”  means  the  local 
office  of  the  Federal-State  national  system  of 
public  emplo^ent  offices  with  assigned 
responsibility  for  serving  the  area  where  the 
employment  opening  is  to  be  filled,  including 
the  District  of  Columbia,  Guam,  Puerto  Rico, 
and  the  Virgin  Islands. 

(3)  “Openings  which  the  contractor 
proposes  to  fill  from  within  its  own 
organization”  means  employment  openings 
for  which  no  consideration  will  be  given  to 
persons  outside  the  contractor’s  organization 
(including  any  affiliates,  subsidiaries,  and  the 
parent  companies)  and  includes  any  openings 
which  the  contractor  proposes  to  fill  from 
regularly  established  "recall”  lists. 

(4)  “Openings  which  the  contractor 
proposes  to  fill  pursuant  to  a  customary  and 
tranditional  employer-union  hiring 
arrangement”  means  employment  openings 
which  the  contractor  proposes  to  fill  from 
union  halls,  which  is  part  of  the  customary 
and  traditional  hiring  relationship  which 
exists  between  the  contractor  and 
representatives  of  its  employees. 

(i)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
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the  Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(j)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(k)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  precribed  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notice  shall  state  the 
contractor’s  obligation  under  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualihed  disabled  veterans  and 
vererans  of  the  Vietnam  era  and  the  rights  of 
applicants  and  employees. 

(l)  The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  of  other  contractual 
understanding,  that  the  contractor  is  bund  by 
the  terms  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act,  and  is 
committed  to  take  affirmative  action  to 
employ  and  advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era. 

(m)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  of  $10,000  or  more  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  issued  pursuant  to  the  Act,  so 
that  such  provisions  will  be  binding  upon 
each  subcontractor  or  vendor.  The  contractor 
will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the  Director 
of  the  Office  of  the  Federal  Contract 
Compliance  Programs  may  direct  to  enforce 
such  provisions,  including  action  for  non- 
compliance. 

5.  Paragraphs  (a),  (c)  and  (d)  of  §  60- 
250.5  are  revised  to  read  as  follows: 

§  60-250.5  Affirmative  action  policy, 
practices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  402  of  the  Act,  contractors  are 
required  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  at  all  levels  of 
employment,  including  the  executive 
level.  Such  action  shall  apply  to  all 
employment  practices  including,  but  not 
limited  to,  those  practices  specified  in 
paragraph  (a)  of  the  affirmative  action 
clause  set  forth  in  §60-250.3. 
***** 

(c)  Job  qualifications.  (1)  The 
contractor  shall  provide  in  its 
affirmative  action  program,  and  shall 
adhere  to,  a  schedule  for  the  review  of 
the  appropriateness  of  all  job 
qualifications  to  ensure  that,  to  the 
extent  job  qualifications  tend  to  exclude 
qualified  disabled  veterans  because  of 
their  disability,  they  are  related  to  the 
performance  of  the  job  and  are 


consistent  with  business  necessity  and 
safe  performance. 

(2)  Whenever  a  contractor  applies  job 
qualifications  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion  or  training, 
which  would  tend  to  exclude  qualified 
disabled  veterans  because  of  tiieir 
disability,  the  qualifications  shall  be 
related  to  the  specific  job  or  jobs  for 
which  the  individual  is  being  considered 
and  shall  be  consistent  with  business 
necessity  and  safe  performance.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Except  as  provided  in  this  section, 
a  contractor  may  not  conduct  pre- 
employment  medical  examinations  or 
make  pre-employment  inquiry  of  an 
applicant  as  to  whether  the  applicant  is 
a  disabled  veteran  or  as  to  the  nature  or 
the  severity  or  a  disability.  A  contractor 
.  may,  however,  make  pre-employment 

inquiry  into  an  applicant’s  ability  to 
perform  job-related  functions. 

(4)  When  a  contractor  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination,  when,  a  contractor 
is  taking  voluntary  action  to  overcome 
the  effects  of  conditions  that  resulted  in 
limited  employment  opportimities  for 
qualified  disabled  veterans,  or  when  a 
contractor  is  taking  affirmative  action 
under  section  402  and  the  regulations  in 
this  part,  the  contractor  may  invite 
applicants  for  employment  to  indicate 
whether  and  to  what  extent  they  are 
disabled  verterans  if: 

(i)  The  contractor  states  clearly  on  a 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally,  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts. 

(ii)  The  contractor  states  clearly  that 
the  information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 
(c)(6]  of  this  section,  that  refiisal  to 
provide  it  will  not  subject  the  applicant 
or  employee  to  any  adverse  treatment, 
and  that  it  will  be  used  only  in 
accordance  with  this  part. 

(5)  A  contractor  who  routinely 
requires  medical  examinations  as  part 
of  the  emplo^nnent  selection  process 
must  demonstrate  that  each  of  the 
requirements  of  this  subsection  are  met; 

(i)  The  medical  examination  shall  be 
performed  by  a  physician  qualified  to 
make  functional  assessments  of 
individuals  in  a  form  which  will  express 
residual  capacity  for  work  or  training. 
Such  an  assessment  does  not  require 
clinical  determinations  of  disease  or 


disability,  but  shall  provide  selecting  or 
referring  officials  sufficient  information 
regarding  any  functional  limitations 
relevant  to  proper  job  placement  or 
referrral  to  appropriate  training 
programs.  Factors  which  may  be 
assessed  may  include,  for  example,  use 
of  limbs  and  extremities,  mobility  and 
posture,  endurance  and  energy 
expediture,  ability  to  withstand  various 
working  conditions  and  environments, 
use  of  senses  and  mental  capacity. 

(ii)  The  results  of  the  medical 
examination  shall  be  specific  and 
objective  so  as  to  be  susceptible  to 
review  by  independent  medical 
evaluators  and  shall  be  transmitted  to 
the  applicant  or  employee  at  the  same 
time  as  the  employing  official; 

(iii)  The  results  of  die  medical 
examination  shall  not  be  used  to  screen 
out  qualified  applicants  and  employees 
but  to  determine  proper  placement  and 
reasonable  accommodation.  The 
employing  official  using  physical  or 
mental  information  obtained  pursuant  to 
this  section  should  be  familiar  with 
physical  or  mental  activities  involved  in 
performing  the  job,  and  the  working 
conditions  and  environment  in  which  it 
is  carried  out.  If  the  applicant  is  being 
considered  for  a  variety  of  jobs  having 
different  requirements  or  skills,  the 
employing  official  should  make  a 
functional  assessment  of  the  physical  or 
mental  demands  of  the  jobs  in  order  to 
match  the  applicant  with  the  most 
suitable  vacancy; 

(iv)  All  potential  employees  for  the 
job  shall  be  subject  to  the  medical 
examination; 

(v)  The  procedures  for  using  medical 
examinations  or  the  medical  information 
shall  be  constructed  in  such  a  manner 
that: 

(A)  A  conditional  job  offer  was  made 
or  the  individual  was  conditionally 
placed  in  a  job  pool  or  conditionally 
placed  on  an  eligibility  list  prior  to  the 
medical  examination  being  performed; 
or 

(B)  The  results  of  the  medical 
examination  were  considered  by  the 
employing  official  only  after  a 
conditional  decision  to  make  a  job  offer 
or  the  individual  had  been  placed 
conditionally  in  a  job  pool  or 
conditionally  placed  on  an  eligibility 
list;  that  is,  the  medical  results  were  the 
last  factor  evaluated  by  the  employing 
official  before  a  final  decision  to  make 
an  offer  of  employment  was  made. 

(vi)  Unless  a  conditional  job  offer  is 
made  prior  to  the  medical  examination, 
all  potential  employees  for  the  job  shall 
be  informed  at  thfe  time  of  the  medical 
examination  that: 

(A)  The  results  of  the  medical 
examination  are  the  last  factor 
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evaluated  by  the  employing  official 
before  a  final  decision  to  make  an  offer 
of  employment  is  made,  and 

(B)  The  medical  examination  results 
shall  be  transmitted  to  the  employing 
official  and  to  the  applicant  only  after  a 
conditional  decision  to  make  a  job  offer 
has  been  made. 

(6)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  confidentiality  as  medical 
records,  except  that: 

(1)  Employing  officials  may  obtain  the 
information  after  making  a  conditional 
decision  to  make  a  job  offer  to  the 
applicant  or  the  applicant  was  placed 
conditionally  in  a  job  pool  or  placed 
conditionally  on  an -eligibility  list. 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  disabled  veterans  and 
regarding  necessary  accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
care  or  treatment;  and 

(iv)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  information  upon  request. 

(d)  Reasonable  accommodation.  (1)  A 
contractor  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  disabled  veteran  unless  the 
contractor  demonstrates  that  the 
accommodation  would  impose  an  undue 
hardship  on  the  conduct  of  the 
contractor's  business. 

(2)  Reasonable  accommodation  may 
include: 

(i)  Making  the  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  disabled  veterans,  and, 

(ii)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions. 

(3)  In  determining  pursuant  to 
paragraph  (d)(1)  of  this  subsection 
wheffier  an  accommodation  would 
impose  an  undue  hardship  on  the 
conduct  of  a  contractor’s  business, 
factors  which  may  be  considered 
include: 

(i)  The  overall  size  of  the  contractor’s 
operation  with  respect  to  the  number  of 
employees,  number  and  t)q)e  of 
facilities,  and  financial  resources; 

(ii)  The  type  of  the  contractor’s 
operation,  including  the  composition 
and  structure  of  the  contractor’s 
workforce;  and 

(iii)  The  nature  and  cost  of  the 
accommodation  needed. 


(4)  A  contractor  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

Note. — ^For  further  explanation  and 
examples  of  reasonable  accommodations,  see 
Appendix  C. 

*  *  *  *  ♦ 

6-7.  Section  60-250.31 (a)  is  revised  to 
read  as  follows: 

§  60-250.31  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  three  years 
records  regarding  complaints  and 
actions  taken  thereunder,  and  such 
employment  or  other  records  as  required 
by  the  Director  or  by  this  pcirt  and  shall 
furnish  such  information  in  the  form 
required  by  the  Director  or  as  the 
Director  deems  necessary  for  the 
administration  of  the  Act  and 
regulations  in  this  part 
***** 

8.  A  new  Appendix  C  is  added  as 
follows: 

Appendix  C 

Accommodations  may  take  many  forms 
based  on  the  type  of  disability  and  the  needs 
of  the  individual.  In  developing  appropriate 
accommodations,  the  individual  should  be 
consulted  as  to  particular  needs. 

The  following  is  a  list  of  possible  types  of 
accommodations  provided  for  guidance  and 
technical  assistance. 

Reasonable  Accommodations  for  Employees 

(a)  ]ob  restructuring  means  the  procedure 
which  includes; 

(1)  Identifying  the  separate  tasks  that 
comprise  a  job  or  group  of  jobs; 

(2)  Developing  new  position  descriptions 
which  retain  some  of  the  tasks  of  the  original 
job;  and 

(3)  Developing  a  career  ladder  which  builds 
upward  from  the  new  positions  which 
contain  the  lesser  skilled  tasks  to  regular 
jobs.  A  restructured  job  can  be  clearly 
different  from  the  original  one  in  terms  of 
skills,  knowledge,  abilities,  and  work 
experience  needed  to  perform  the  work.  Job 
restructuring  is  intended  to  maximize  the 
abilities  of  the  particular  handicapped  person 
and  is  not  intended  to  permit  a  contractor  to 
under-employ  or  job-stereotype  that  person. 

A  restructured  job,  for  example,  could  be  one 
in  which  the  more  highly  skilled  but 
physically  less  demand^  duties  are 
retained,  e.g.  operating  controls  and  switches 
in  a  steel  mill,  and  less  skilled,  physically 
taxing  duties,  e.g.  lifting,  pulling,  are 
reassigned  to  non-handicapped  employees. 

(b)  Modify  job  schedules,  for  example,  by 
allowing  for  a  flexible  schedule  a  few  days  a 
week  so  that  an  employee  may  undergo 
medical  treatment  or  therapy.  Work-time 
may  also  be  altered  to  permit  disabled 
veterans  to  travel  to  and  from  work  during 
non-rush  hours.  For  employees  who  become 


unable  to  perform  the  duties  of  their  positions 
because  of  a  physical  or  mental  condition, 
contractors  may  be  required  to  grant  liberal 
time  off  or  leave  without  pay  when  paid  sick 
leave  is  exhausted  and  when  disability  is  of  a 
nature  that  is  likely  to  respond  to  treatment 
or  hospitalization.  See,  e.g.  339  Federal 
Personnel  Manual-l-3(b}(l). 

(c)  Relocate  particular  offices  or  jobs  so 
that  they  are  in  facilities  accessible  to  and 
usable  by  disabled  veterans.  For  e:<i  ample,  an 
employee  with  a  respiratory  ailment  can  be 
placed  in  a  ’’nonsmoking”  and/or  well- 
ventilated  office. 

(e)  Acquire  or  modify  equipment  or 
devices.  For  hearing-impaired  employees,  this 
may  include  placing  amplifiers  on  telephone 
receivers,  making  telephone  equipment 
compatible  with  hearing  aids,  providing 
flashing  lights  to  supplement  telephone  rings, 
or  installing  telecommunications  devices 
(TDD’S  or  TTY’s).  For  blind  employees,  this 
may  include  providing  tape  recorders  or 
dictating  machines  for  those  who  cannot 
type.  For  wheelchair-users,  this  may  include 
raising  on  blocks  a  desk  that  is  otherwise  to 
low  for  the  employee,  rather  than  purchasing 
a  specially-made  desk.  A  contractor  is  not 
obligated  to  acquire  or  modify  equipment  that 
enables  an  employee  to  perform  a  particular 
job  until  after  an  employee  with  a  need  for 
these  modifications  is  hired. 

(f)  Provide  readers,  interpreters,  and 
similar  assistance  as  needed  for  deaf,  blind 
and  other  handicapped  employees.  In  most 
instances,  this  would  not  require  a  full-time 
assistant. 

(g)  Decrease  reliance  solely  on  one  form  of 
conununication.  For  example,  for  deaf 
employees  this  may  include  supplementing 
job  orientation  sessions  with  written  manuals 
and  other  visual  materials.  If  appropriate,  a 
visual  warning  system  should  be  installed.  It 
may  also  include  providing  flashing  lights  to 
supplement  auditory  signals  such  as  sirens 
and  alarm  bells.  For  blind  employees,  this 
may  include  making  some  communications 
available  in  braille,  enlarged  print  or  cassette 
recordings.  A  contractor  should  tailor  the 
accommodations  listed  above  to  the  needs  of 
the  individual  employees  who  have  been 
hired  for  a  particular  job. 

(h)  Provide  human  relations-sensitivity 
training  on  issues  pertaining  to 
discrimination  against  disabled  veterans  to 
all  employees. 

(i)  Conduct  ongoing  training  and  planning 
sessions  with  supervisors,  managers, 
personnel,  technical  experts  and  disabled 
veterans  advocates  to  implement  and 
evaluate  methods  of  reasonable 
accommodation. 

Accommodation  for  Applicants 

(a)  Announce  job  vacancies  in  a  form 
readily  understandable  by  mentally  disabled 
veterans  and  by  persons  with  impaired  vision 
or  hearing,  for  example,  by  making  the 
announcement  available  in  braille  or  on 
cassette  tapes.  Contractors  shall  undertake  to 
explain,  as  appropriate,  job  announcements 
to  mentally  disabled  veterans.  For  example, 
this  might  entail  notifying  known  mentally 
disabled  veterans  of  openings  for  positions 
that  they  might  be  able  to  p^orm  and  taking 
specific  steps  to  explain  clearly  the  nature  of 
the  job  and  its  benefits  to  that  individual. 
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(b)  Provide  readers,  interpreters,  and  other 
similar  assistance  during  the  application, 
testing,  and  interview  process. 

(c)  Appropriately  adjust  or  modify 
examinations  so  that  the  test  results 
accurately  reflect  the  applicant's  skills, 
aptitudes  or  whatever  other  factor  that  test 
purports  to  measure,  rather  than  reflecting 
the  applicant's  impaired  sensory,  manual,  or 
speaking  skills  (except  where  those  skills  are 
the  factors  that  the  test  purports  to  measure). 
This  may  require  the  extension  of  traditional 
time  deadlines  or  allowing,  for  example,  a 
blind  person  to  answer  an  examination 
orally. 

(d)  If  necessary,  waive  traditional  tests  and 
permit  the  applicant  to  demonstrate  his  or  her 
skills  through  alternate  techniques  and 
utilization  of  adapted  tools,  aids,  and  devices. 

Architectural  Access 

(a)  Reasonable  accommodation  includes 
the  duty  to  make  the  employment  office, 
worksite  and  conunon  areas  accessible  to 
handicapped  applicants  and  employees.  To 
the  extent  possible,  employment  offices, 
testing  areas,  waiting  rooms  and  rest  rooms 
serving  the  employment  office  should  be 
accessible.  A  contractor  whose  only 
employment  office  is  inaccessible  and  cannot 
reasonably  be  made  accessible  must  develop 
an  alternative  method  or  sites  for  obtaining 
applications,  conducting  interviews  and. 
where  applicable,  giving  tests  to  disabled 
veteran  applicants. 

(b)  When  a  disabled  veteran  qualifles  for 
employment,  the  contractor  must  make  the 
worksite  and  other  common  areas  which  the 
employee  will  use  accessible  unless  such 
alterations  would  be  unreasonable  under  the 
standards  of  these  regulations.  Common 
areas  may  include  hallways,  rest  rooms, 
cafeterias,  lounges,  auditoriums,  libraries, 
parking  lots,  credit-unions  and  other  facilities 
generally  have  an  affirmative  action  duty  to 
ensure  that  any  facilities  constructed, 
acquired  by  purchase  or  lease  or  renovated 
after  the  effective  date  of  its  affirmative 
action  program  must  be  barrier-free,  unless 
the  contractor  can  establish  that  no  mobility- 
impaired  veteran  could  work  in  the  affected 
worksite  for  reasons  of  business  necessity. 
However,  the  business  necessity  reason 
which  may  relieve,  for  example,  a  coal  mine, 
shipyard,  logging  camp  or  similar  facility 
from  the  duty  to  be  barrier  free  will  not  apply 
to  the  contractor's  office  jobs  or  other  parts 
of  the  woiksite  where  mobility-impaired 
workers  may  be  qualifled  for  jobs. 

(d)  For  purposes  of  this  appendix,  newly 
built  acquired  or  renovated  facilities  will  be 
deemed  in  compliance  if  they  me'et  the 
standard  for  physical  accessibility  prescribed 
by  the  General  Services  Administration 
under  the  Architectural  Barriers  Act  at  41 
CFR  101-19.6.  For  specific  employees,  the 
contractor  shall  make  whatever  reasonable 
architectural  modifications  necessary  which 
will  enable  the  individual  disabled  veteran  to 
work. 


PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

9.  The  authority  citation  for  41  CFR 
Part  60-741  is  revised  to  read  as  follows: 

Authority:  Sec.  503,  Pub.  L  93-112,  87  Stat. 
393  (20  U.S.C.  793),  as  amended  by  sec.  Ill, 
Pub.  L  93-516, 88  Stat.  1619  (29  U.S.C.  706) 
and  Sec.  122.  Pub.  L  95-602, 92  Stat.  2984  (29 
U.S.C.  790)  and  Executive  Order  11758.  ' 

10.  Section  60-741.1  is  revised  to  read 
as  follows: 

§  60-741.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  compliance  with 
section  503  of  the  Rehabilitation  Act  of 
1973,  which  requires  government 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals.  The 
regulations  in  this  part  apply  to  all 
government  contracts  and 
subcontractors,  including  Federal 
deposit  or  share  insurance,  for  the 
furnishing  of  supplies  and  services  or  for 
the  use  of  personal  property  (including 
construction)  in  excess  of  $2500. 
Contractors  in  compliance  with  this  part 
which  are  also  recipients  of  Federal 
financial  assistance  from  the 
Department  of  Labor  will  be  deemed  in 
compliance  with  the  employment 
provisions  of  the  Department  of  Labor 
504  regulations  (see  29  CFR  32.2(b)). 

11.  Paragraph  (a)  of  the  affirmative 
action  clause  contained  in  §  60-741.3  is 
revised  to  read  as  follows: 

§  60-741.3  Affirmative  action  clause. 

«  *  *  *  • 

Affirmative  Action  for  Handicapped 
Workers 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  physical  or  mental 
handicap  in  regard  to  any  position  for  which 
the  employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
handicapped  individuals  without 
discrimination  based  upon  their  physical  or 
mental  handicap  in  all  employment  practices 
such  as  the  following: 

(1)  Recruitment,  advertising  and  the 
processing  of  applications  for  employment; 

(2)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation; 

(4)  Job  assignments,  job  classifications, 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or  any 
other  leave: 


(6)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  contractor; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

(8)  Employer-sponsored  activities  including 
social  or  recreational  programs;  and 

(9)  Any  other  term,  condition,  or  privilege 
of  employment. 

***** 

12.  Paragraphs  (a),  (b),  (c)  and  (d)  of 
§  60-741.5  are  revised  to  read  as 
follows: 

§  60-741.5  Affirmative  action  policy, 
practices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  503  of  the  Act,  contractors  are 
required  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals  at  all 
levels  of  employment,  including  the 
executive  level.  Such  action  shall  apply 
to  all  employment  practices  including 
but  not  limited  to  those  practices 
specified  in  paragraph  (a)  of  the 
affirmative  action  clause  set  forth  in 

§  60-741.3. 

(b)  Proper  consideration  of 
qualifications.  Contractors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  handicapped  applicants  and 
employees  for  job  vacancies  filled  either 
by  hiring  or  promotion,  and  for  all 
training  opportunities  offered  or 
available.  To  the  extent  that  it  is 
necessary  to  modify  their  personnel 
procedures,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procedures  must  be  designed  so  as  to 
facilitate  a  review  of  the  implementation 
of  this  requirement  by  the  contractor  or 
the  government.  (Appendix  B  attached  is 
an  example  of  an  appropriate  set  of 
procedures.  The  procedures  in  Appendix 
B  are  not  required  and  contractors  may 
develop  other  procedures  which  are 
appropriate  to  their  circumstances.) 

(c)  Job  qualifications.  (1)  The 
contractor  shall  provide  in  its 
affirmative  action  program,  and  shall 
adhere  to.  a  schedule  for  the  review  of 
the  appropriateness  of  all  job 
qualification  requirements  to  ensure 
that,  to  the  extent  job  qualifications  tend 
to  exclude  handicapped  individuals 
because  of  their  handicap  they  are 
related  to  the  performance  of  the  job 
and  are  consistent  with  business 
necessity  and  safe  performance. 
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(2)  Wheaever  a  contractor  applies  job 
qocdifieations  in  the  selection  of 
applicants  or  employees  for  employment 
or  othCT  change  in  employment  stetus 
such  as  promotion,  demotion  or  training, 
which  would  tend  to  exclude 
handicapped  individuals  because  of 
their  handicap,  the  qualifications  shall 
be  related  to  the  specific  job  or  jobs  for 
which  the  individual  is  being  considered 
and  shall  be  consistent  with  business 
necessity  and  safe  performance.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  ^cept  as  provided  in  this  section, 
a  contractor  may  not  conduct  pre¬ 
employment  medical  examinations  or 
make  pre-employment  inquiry  of  an 
applicant  as  to  whether  the  applicant  is 
a  handicapped  person  or  as  to  the 
nature  or  the  severity  of  a  handicap.  A 
contractor  may,  however,  make  pre- 
employment  inquiry  into  an  applicant's 
ability  to  perform  job-related  functions. 

(4)  When  a  contractor  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination,  when  a  contractor 
is  taking  voluntary  action  to  overcome 
the  effects  of  conditions  that  resulted  in 
limited  employment  opportunities  for 
qualified  handicapped  individuals,  or 
when  a  contractor  is  taking  affirmative 
action  under  section  503  and  the 
regulations  in  this  part,  the  contractor 
may  invite  employees  and  applicants  for 
employment  to  indicate  whether  and  to 
what  extent  they  are  handicapped  if: 

(i)  The  contractor  states  clearly  on 
any  written  questionnaire  used  for  this 
purpose  or  makes  clear  orally,  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts: 

(ii)  The  contractor  slates  clearly  that 
the  information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
conHdential  as  provided  in  paragraph 
(c)(6)  of  section,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  this  part. 

(5)  A  contractor  who  routinely 
requires  medical  examinations  as  part 
of  the  employment  selection  process 
must  demonstrate  that  each  of  the 
requirements  of  this  subsection  are  met: 

(i)  The  medical  examination  shall  be 
performed  by  a  physician  qualihed  to 
make  functional  assessments  of 
individuals  in  a  form  which  will  express 
residual  capacity  for  work  or  training. 
Such  an  assessment  does  not  require 
clinical  determinations  of  disease  or 
disability,  but  shall  provide  selecting  or 
referring  ofticials  sufficient  information 


regarding  any  functional  limitations 
relevant  to  proper  job  placement. 

Factors  which  may  be  assessed  may 
include,  for  example,  use  of  limbs  and 
extremities,  mobfiity  and  posture, 
endurance  and  en«rgy  expenditure, 
ability  to  withstand  varioas  working 
conditions  and  environnaents,  use  of 
senses  and  mental  capacity. 

(ii)  The  results  of  the  medical 
examination  shall  be  specific  and 
objective  so  as  to  be  susceptible  to 
review  by  independent  medical 
evaluators  and  shall  be  tran^itted  to 
the  applicant  or  employee  at  the  same 
time  as  the  employing  official; 

(iii)  The  results  of  the  medical 
examination  shall  not  be  used  to  screen 
out  qualified  applicants  and  employees 
but  to  determine  proper  placement  and 
reasonable  accommodation.  The 
employing  official  using  physical  or 
mental  information  obtained  pursuant  to 
this  section  should  be  familiar  with 
physical  or  mental  activities  involved  in 
performing  the  job,  and  the  working 
conditions  and  environment  in  which  it 
is  carried  out.  If  applicant  is  being 
considered  for  a  variety  of  jobs  having 
different  requirements  or  skills,  the 
employing  official  should  make  a 
functional  assessment  of  the  physical  or 
mental  demands  of  the  jobs  in  order  to 
mqtch  the  applicant  with  the  most 
suitable  vacancy; 

(iv)  All  potential  employees  for  the 
job  shall  be  subjected  to  the  medical 
examination; 

(v)  The  procedures  for  using  medical 
examinations  or  the  medical  information 
shall  be  constructed  in  such  a  manner 
that: 

(A)  A  conditional  job  offer  was  made 
or  the  individual  was  conditionally 
placed  in  a  job  pool  or  conditionally 
placed  on  an  eligibility  list  prior  to  the 
medical  examination  being  performed; 
or 

(B)  The  results  of  the  medical 
examination  were  considered  by  the 
employing  official  only  after  a 
conditional  decision  to  make  job  offer  or 
the  individual  had  been  placed 
conditionally  in  a  job  pool  or 
conditionally  placed  on  an  eligibility 
list;  that  is,  the  medical  results  were  the 
last  factor  evaluated  by  the  employing 
official  before  a  final  decision  to  make 
an  offer  of  employment  was  made. 

(vi)  Unless  a  conditional  job  offer  is 
made  prior  to  the  medical  examination, 
all  potential  employees  for  the  job  shall 
be  informed  at  the  time  of  the  medical 
examination  that: 

(A)  The  results  of  the  medical 
examination  are  the  last  factor 
evaluated  by  the  employing  official 
before  a  final  decision  to  make  an  offer 
of  employment  is  made,  and 


(B)  The  medical  examkmtion  results 
shall  be  transmitted  to  die  euqiloying 
official  and  to  the  applicant  oo^y  aftm  a 
conditional  dedsion  to  make  a  job  offer 
has  been  made. 

(6)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  confidentiality  as  medical 
records,  except  that: 

(1)  Employing  officials  may  obtain  the 
information  after  making  a  conditional 
decision  to  make  a  job  offer  to  the 
applicant  or  the  applicant  was  placed 
conditionally  in  a  job  pool  or  placed 
conditionally  on  an  eligibility  list. 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  qualified  handicapped 
persons  and  regarding  necessary 
accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
treatment;  and 

(iv)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  information  upon  request. 

(d)  Reasonable  accommodation.  (1)  A 
contractor  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee  unless  Ae  contractcH' 
demonstrates  that  the  accommodation 
would  impose  an  undue  hardship  on  the 
conduct  of  the  contractor’s  business. 

(2)  In  determining  pursuant  to 
paragraph  (d)(1)  of  this  section  whether 
an  accommodation  would  impose  an 
undue  hardship  on  the  conduct  of  a 
contractor’s  business,  factors  which  may 
be  considered  include: 

(i)  The  overall  size  of  the  contractor’s 
operation  with  respect  to  the  number  of 
employees,  number  and  type  of 
facilities,  and  financial  resources; 

(ii)  The  type  of  the  contractor’s 
operation,  including  the  composition 
and  structure  of  the  contractor’s 
workforce;  and 

(iii)  The  nature  and  cost  of  the 
accommodation  needed. 

(3)  A  contractor  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

Note. — For  further  explanation  and 
examples  of  accommodations,  see  Appendix 
C. 

«  «  *  *  * 

13.  Section  60-741.30(a)  is  revised  to 
read  as  follows: 
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§60-741.30  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  three  years 
records  regarding  complaints  and 
actions  taken  thereunder  and  such 
employment  or  other  records  as  required 
by  the  Director  or  agency  or  by  this  part 
and  shall  furnish  such  information  in  the 
form  required  by  the  Director  or  agency 
or  as  the  Director  deems  necessary  for 
the  administration  of  the  Act  and 
regulations  issued  under  this  part. 
***** 

Appendix  A  [Removed];  Appendices  B  and 
C  [Redesignated  as  Appendices  A  and  B] 

14.  Appendix  A  is  removed  and 
Appendices  B  and  C  are  designated  as 
A  and  B  and  a  new  Appendix  C  is 
added  as  follows; 

Appendix  C 

Accommodations  may  take  many  fonns 
based  on  the  type  of  handicap  and  the  needs 
of  the  individual.  In  developing  appropriate 
accommodations,  the  individual  should  be 
consulted  as  to  particular  needs. 

lire  following  is  a  list  of  possible  types  of 
accommodations  provided  for  guidance  and 
technical  assistance. 

Accommodations  for  Employees 

(a)  Job  restructuring  means  the  procedure 
which  includes: 

(1)  Identifying  the  separate  tasks  that 
comprise  a  job  or  group  of  jobs; 

(2)  Developing  new  position  descriptions 
which  retain  some  of  the  tasks  of  the  original 
job;  and 

(3)  Developing  a  career  ladder  which  builds 
upward  from  the  new  positions  which 
contain  the  lesser  skilled  tasks  to  regular 
jobs.  A  restructured  job  can  be  clearly 
different  from  the  original  one  in  terms  of 
skills,  knowledge,  abilities,  and  work 
experience  needed  to  perform  the  work.  Job 
restructuring  is  intended  to  maximize  the 
abilities  of  the  particular  handicapped  person 
and  is  not  intended  to  permit  a  contractor  to 
under-employ  or  job-stereotype  that  person. 

A  restructured  job,  for  example,  could  be  one 
in  which  the  more  highly  skilled  but 
physically  less  demanding  duties  are 
retained,  e  g.  operating  controls  and  switches 
in  a  steel  mill,  and  less  skilled,  physically 
taxing  duties,  e.g.  lifting,  pulling,  are 
reassigned  to  non-handicapped  employees. 

(b)  Modify  job  schedules,  for  example,  by 
allowing  for  a  flexible  schedule  a  few  days  a 
week  so  that  an  employee  may  undergo 
medical  treatment  or  therapy.  Worktimes 
may  also  be  altered  to  permit  handicapped 
individuals  to  travel  to  and  from  work  during 
non-rush  hours.  For  employees  who  become 
unable  to  perform  the  duties  of  their  positions 
because  of  a  physical  or  mental  condition, 
contractors  may  be  required  to  grant  liberal 
time  off  or  leave  without  pay  when  paid  sick 
leave  is  exhausted  and  when  the  disability  is 
of  a  nature  that  is  likely  to  respond  to 
treatment  or  hospitalization.  See,  e.g.  339 
Federal  Personnel  Manual-l-3(b)(l). 

(c)  Modify  work  procedures  and  training 
time. 
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(d)  Relocate  particular  offices  or  jobs  so 
that  they  are  in  facilities  accessible  to  and 
usable  by  handicapped  persons.  For  example, 
an  employee  with  a  respiratory  ailment  can 
be  placed  in  a  "nonsmoking”  and/or  well- 
ventilated  office. 

(e)  Acquire  or  modify  equipment  or 
devices.  For  hearing-impaired  employees,  this 
may  include  placing  amplifiers  on  telephone 
receivers,  making  telephone  equipment 
compatible  with  hearing  aids,  providing 
flashing  lights  to  supplement  telephone  rings 
or  installing  telecommunications  devices 
(TTD’s  or  TTY's).  For  blind  employees,  this 
may  include  providing  tape  recorders  or 
dictating  machines  for  those  who  cannot 
type.  For  wheelchair-users,  this  may  include 
raising  on  blocks  a  desk  that  is  otherwise  too 
low  for  the  employee,  rather  than  purchasing 
a  specially-made  desk.  A  contractor  is  not 
obligated  to  acquire  or  modify  equipment  that 
enables  an  employee  to  perform  a  particular 
job  until  after  an  employee  with  a  need  for 
these  modiffcations  is  hired. 

(f)  Provide  readers,  interpreters,  and 
similar  assistance  as  needed  for  deaf,  blind 
and  other  handicapped  employees.  In  most 
instances,  this  would  not  require  a  full-time 
assistant. 

(g)  Decrease  reliance  solely  on  one  form  of 
communication.  For  example,  for  deaf 
employees  this  may  include  supplementing 
job  orientation  sessions  with  written  manuals 
and  other  visual  materials.  If  appropriate,  a 
visual  warning  system  should  be  installed.  It 
may  also  include  providing  flashing  lights  to 
supplement  auditory  signals  such  as  sirens 
and  alarm  bells.  For  blind  employees,  this 
may  include  making  some  communications 
available  in  braille,  enlarged  print  or  cassette 
recordings.  A  contractor  should  tailor  the 
accommodations  listed  above  to  the  needs  of 
the  individual  employees  who  have  been 
hired  for  a  particular  job. 

Accommodation  for  Applicants 

(a]  Announce  job  vacancies  in  a  form 
readily  understandable  by  mentally 
handicapped  persons  and  by  persons  with 
impaired  vision  or  hearing,  for  example,  by 
making  the  aimouncement  available  in  braille 
or  on  cassette  tapes.  Contractors  shall 
undertake  to  explain,  as  appropriate,  job 
announcements  to  mentally  disabled 
veterans.  For  example,  this  might  entail 
notifying  known  mentally  handicapped 
employees  of  openings  for  positions  that  they 
mi^t  be  able  to  perform  and  taking  specific 
steps  to  explain  clearly  the  nature  of  the  job 
and  its  benefits  to  that  individual. 

(b)  Provide  readers,  interpreters,  and  other 
similar  assistance  during  the  application, 
testing  and  interview  process. 

(cj  Appropriately  adjust  or  modify 
examinations  so  that  the  test  results 
accurately  reflect  the  applicant’s  skills, 
aptitudes  or  whatever  other  factor  that  test 
purports  to  measure,  rather  than  reflecting 
the  applicant’s  impaired  sensory,  manual,  or 
speaking  skills  (except  where  those  skills  are 
the  factors  that  the  test  purports  to  measure]. 
'This  may  require  the  extension  of  traditional 
time  deadlines  or  allowing,  for  example,  a 
blind  person  to  answer  an  examination 
orally, 

(d)  If  necessary,  waive  traditional  tests  and 
permit  the  applicant  to  demonstrate  his  or  her 
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skills  through  alternate  techniques  and 
utilization  of  adapted  tools,  aids,  and  devices. 

Architectural  Access 

(a]  Reasonable  accommodation  includes 
the  duty  to  make  the  employment  office, 
worksite  and  common  areas  accessible  to 
handicapped  applicants  and  employees.  To 
the  extent  possible,  employment  offices, 
testing  areas,  waiting  rooms  and  rest  rooms 
serving  the  employment  office  should  be 
accessible.  A  contractor  whose  only 
employment  office  is  inaccessible  and  cannot 
reasonably  be  made  accessible  must  develop 
an  alternative  method  or  sites  for  obtaining 
applications,  conducting  interviews  and, 
where  applicable,  giving  tests  to  handicapped 
applicants. 

(b)  When  a  handicapped  individual 
qualifies  for  employment,  the  contractor  must 
make  the  worksite  and  other  common  areas 
which  the  employee  will  use  accessible 
unless  such  alterations  would  be 
unreasonable  under  the  standards  of  these 
regulations.  Common  areas  may  include 
hallways,  rest  rooms,  cafeterias,  lounges, 
auditoriums,  libraries,  parking  lots,  credit- 
unions  and  other  facilities  generally  available 
for  employee  use. 

(c]  If  there  are  no  present  handicapped 
employees  or  applicants,  a  contractor  is  not 
required  to  retrofft  facilities  in  the  absence  of 
need.  However,  contractors  have  an 
afhrmative  action  duty  to  ensure  that  any 
facilities  constructed,  acquired  by  purchase 
or  lease  or  renovated  after  the  effective  date 
of  its  afffrmative  action  program  must  be 
barrier-free,  unless  the  contractor  can 
establish  that  no  mobility-impaired  individual 
could  work  in  the  affected  worksite  for 
reasons  of  business  necessity.  However,  the 
business  necessity  reason  which  may  relieve, 
for  example,  a  coalmine,  shipyard,  logging 
camp  or  similar  facility  from  the  duty  to  be 
barrier  free  will  not  apply  to  the  contractor’s 
office  jobs  or  other  parts  of  the  worksite 
where  mobility-impaired  workers  may  be 
qualified  for  jobs. 

(d)  For  purposes  of  this  appendix,  newly 
built,  acquired  or  renovated  facilities  will  be 
deemed  in  compliance  if  they  meet  the 
standard  for  physical  accessibility  prescribed 
by  the  General  Services  Administration 
under  the  Architectural  Barriers  Act  at  41 
CFR  101-19.6.  For  specific  employees,  the 
contractor  shall  make  whatever  reasonable 
architectural  modifications  necessary  which 
will  enable  the  handicapped  individual  to 
work. 
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